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in to the hypo-that there is the shownothing proofs tending
theat ofthesis that the did not see the team the timeengineer

acts of.complained
defend-askedinstruction,The modification of the seventh by

of the asin the sense instruction, origi-noant, way changed
submitted.nally

necessaryThe of the sixteenth instruction wasmodification
thewas becauserefused,and The twentieth properlyproper.

Thethe nineteenth.was inlaw on the correctly givensubject
refused.instruction wastwenty-first properly

the same forceis ofIt is not the law that testimonynegative
the lawthinkwhole,as the weaffirmative testimony. Upon

wasbefore theas to all material juryof the case questions
as theIn farsoand with substantial accuracy.fairly given,

inisthefrom critical accuracy, departureinstructions depart
favor of the defendant.

theis of—thatThe theof complainedamount judgment
taken,in this case wastheare excessive. Since appealdamages

Theremittitur of judgment$2500.has entered aappellee
de-afterleftamountthe$4000,must be affirmed for being

ownmust theirEach paythe remitted. partyducting $2500
costs in this court.

in part.Judgment affirmed

Peipho Peipho.Louis Elizabethv.

Pleading—construed againststrongly pleader. allegations1. most the The in
bill, anya like pleading, they anythose in other when are in degree equivocal,

the,must be taken in the partysense pleadingmost unfavorable to the whose is
subject of construction.

So,2. upon bySame—hill divorce. thebill filed husband for divorce onfor
wife,ground allegedthe the impotency allegingof of the that the wife was an

hermaphrodite, sexuallyand when excited inter-no male could have sexual
her, charged impotentwith naturallycourse and that the wasso defendant

Held, demurrer,marriage,at the time uponof the and theso continued: bill
complainedfailed to the necessarilyshow asmalformation of was such to con-

impotency!stitute
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case,complainant, in suchWhere theDivorce—impotency—acquiescence.3.
years hadyears marriage, eightand nearsought a thirteen after the fordivorce

defendant, complaint as toknowledgewith full and withoutcohabited with the
held,impotency, rebuttingin he be takenstrongit that absence of facts mustwas

situation,accepted complain.to have the and could heard Mere motivesnot be to
delicacy explanation long acquiescence.of are not a sufficient of such continued

Appeal theHancockthe Court of county;from Circuit
Joseph Sibley,Hon. Judge, presiding.

thedivorce, againsta bill for filed by appellant,This was
the onthe ofThe bill partiesthe alleges marriageappellee.

ofin servicewas the militarywhile2, 1863, complainantMay
heafter theand that marriagethe States, immediatelyUnited

hisuntil discharge,he remainedhis wherere-joined regiment,
the defendantwithhe returned home and lived1864,in when

be-when she1872,time in the month ofuntil some January,
in Jacksonville,insane,came and was sent to the insane hospital
after his returnremained; that shortlywhere she had since

her-anthat the defendant wasfrom the he discoveredarmy
male could haveand excited nowhen sexuallymaphrodite,

thethat sosexual intercourse with and the billher, charges
thedefendant at the time of marriage,was naturally impotent

ad litemand so continued to the Atime. guardianpresent
athe fileddefendant,was to make defense for whoappointed

sustained and dismissed thewhich the courtdemurrer,general
•from this was taken.bill, which order appeal

for theSharp,Mr. Thomas C. appellant.

ThePer Curiam : seeks a divorce for impotency.Appellant
all thecircuit court a demurrer to thesustained bill. Taking

courtof the bill as we with the circuittrue,allegations agree
in that notis entitled to the reliefholding appellant sought.

The in a like in otherbill,allegations allegations plead-
inwhere are must be takenings, they any equivocal,degree

in the sense most unfavorable to the iswhose pleadingparty
the of construction.subject
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toit failsrule,thisthis billof bythe allegationsTesting
necessa-asof is suchthat the malformationshow complained

to constituterily impotency.
causethe allegedaccount ofonIn this case no complaint

1876;inuntil May,seems to madehave been by complainant
theto marriageavoidon hisnor was there election partany

morewasThisat that time.that untilcontract on ground
For near yearseightthan after thethirteen marriage.years

andfullwith knowledgecohabited with appellee,complainant
of this cause.without complaint

be takenmusthefacts,In the absence of strong rebutting
toheardcan not beto the and nowsituation,have accepted

ex-not a sufficientof areMere motives delicacycomplain.
such continuedof acquiescence.longplanation

itahdthink the decree of the circuit court"was right,We
must be affirmed.

Decree affirmed.

ClarkThomas E.

v.

Aaron Hatfield.

is,libel, slander, rulegeneraltriai—general etc. Therule in actionsNew for
defamation, and actionsactions, otherin for libel orpenal and actionsthat in

thenature, merelygranted becausea trial will not bein their newvindictive
weightthe of the evidence.againstverdict is

Appeal the Hon.MenardCourt of county;from the Circuit
Lyman Lacey, Judge, presiding.

Whitney Masters,W.Mr. H.Hoagland,&Messrs.
for theMcNeely, appellant.and Mr. T. W.

theforEdgar,R. ap­and Mr. W.Branson,N.Mr. W.
pellee.


