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that there is nothing in the proofs tending to show the hypo-
thesis that the engineer did not see the team at the time of the
acts complained of.

The modification of the seventh instruction, asked by defend-
ant, in no way changed the sense of the instruction, as origi-
nally submitted.

The modification of the sixteenth instruction was necessary
and proper. The twentieth was properly refused, because the
law on the subject was correctly given in the nineteenth. The
twenty-first instruction was properly refused.

It is not the law that negative testimony is of the same force
as affirmative testimony. Upon the whole, we think the law
of the case as to all material questions before the jury was
fairly given, and with substantial accuracy. In so far as the
instructions depart from critical accuracy, the departure is in
favor of the defendant.

The amount of the judgment is complained of—that the
damages are excessive. Since theappeal in this case was taken,
appellee has entered a remittitur of $2500. The judgment
must be affirmed for $4000, being the amount lef after de-
ducting the $2500 remitted. Fach party must pay their own

costs in this court.
Judgment affirmed in part.

Lovuis Perpao v. EL1zABETH PEIPHO.

1. PLEADING—construed most strongly against the pleader. The allegations in
8 bill, like those in any other pleading, when they are in any degree equivocal,
must be taken in the sense most unfavorable to the party whose pleading is the,
subject of construction.

2. SaME—bill for divorce. So, upon bill filed by the husband for divoree on
the ground of the alleged impotency of the wife, alleging that the wife was an
hermaphrodite, and when sexually excited no male could have sexual inter-
course with her, and charged that so the defendant was naturally impotent
at the time of the marriage, and so continued: JHeld, upon demurrer, the bill
failed to show the malformation complained of was such as necessarily to con-
stitute impotency.
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3. DrvorcE—impolency—acquiescence. Where the complainanrt, in such case,
sought a divorce thirteen years after the marriage, and for near eight years had
cohabited with the defendant, with full knowledge and without complaint as to
impotency, it was keld, that in absence of strong rebutting facts he must be taken
to have accepted the situation, and could not be heard to complain. Mere motives
of delicacy are not a sufficient explanation of such long continued acquiescence.

APPEAL from the Circuit Court of Hancock county; the
Hon. Josepr S1BLEY, Judge, presiding.

This was a bill for divorce, filed by the appellant, against
the appellee. The bill alleges the marriage of the parties on
May 2, 1863, while complainant was in the military service of
the United States, and that immediately after the marriage he
re-joined his regiment, where he remained until his discharge,
in 1864, when he returned home and lived with the defendant
until some time in the month of January, 1872, when she be-
came insane, and was sent to the insane hospital in Jacksonville,
where she had since remained; that shortly after his return
from the army he discovered that the defendant was an her-
maphrodite, and when sexually excited no male could have
sexual intercourse with her, and the bill charges that so the
defendant was naturally impotent at the time of the marriage,
and so continued to the present time. A guardian ad litem
was appointed to make defense for the defendant, who filed a
general demurrer, which the court sustained and dismissed the
bill, from which order this appeal was taken. -

Mzr. Taomas C. SuArp, for the appellant.

Per Curiam: Appellant seeks a divorce for impotency. The
circuit court sustained a demurrer to the bill. Taking all the
allegations of the bill as true, we agree with the circuit court
in holding that appellant is not entitled to the relief sought.

The allegations in a bill, like allegations in other plead-
ings, where they are in any degree equivocal, must be taken
in the sense most unfavorable to the party whose pleading is
the subject of construction.
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Testing the allegations of this bill by this rule, it fails to
show that the malformation complained of is such as necessa-
rily to constitute impotency.

In this case no complaint on account of the cause alleged
seems to have been made by complainant until in May, 1876;
nor was there any election on his part to avoid the marriage
contract on that ground until at that time. This was more
than thirteen years after the marriage. For near eight years
complainant cohabited with appellee, with full knowledge and
without complaint of this cause.

In the absence of strong rebutting facts, he must be taken
to have accepted the situation, and can not now be heard to
complain, Mere motives of delicacy are not a sufficient ex-
planation of such long continued acquiescence.

‘We think the decree of the circuit court was right, and it

must be affirmed.
Decree affirmed.

TaoMmas E. CLark
v,

AAsroN HATFIELD.
NEw TRIAL—general rule in actions for libel, slander, etc. The general rule is,
that in penal actions, and in actions for libel or defamation, and other actions

vindictive in their nature, a new trial will not be granted merely because the
verdict is against the weight of the evidence.

APPEAT from the Circuit Court of Menard county ; the Hon.
Lywman Lacry, Judge, presiding.

Messrs. WHrtneEYy & Hoaseranp, Mr. H. W. MASTERS,
and Mr. T. W. McNEELY, for the appellant.

Mr., N. W. Braxsox, and Mr. W. R. EpGARr, for the ap-
pellee.




